of wiretapping in bona fide criminal investigations. 7 Congress did not intend law enforcement officials who attempted to comply with the statute, but for some reason had obtained an imperfect authorization, to face civil liability. Thus, the statute includes a "good faith" defense to protect officials who attempted to comply with the letter of the law, but for some reason beyond their control failed to do so. 8 Congress did not provide additional guidance for interpreting this "good faith" defense, but courts have generally read the "good faith" requirement to include a subjective inquiry into the belief and motivation of the defendant. 9 At the time Congress passed the FWA, the good faith defense was adjudicated on terms similar to qualified immunity." 0 Qualified immunity most often arises in the context of constitutional tort suits against state officials under 42 USC § 19831 ("Section 1983") or against federal officials, as first recognized by Bivens v Six Unknown Named Agents of Federal Bureau of Narcotics.
1 2 It provides a defense to officials who violated constitutionally protected rights but who acted with a good faith belief that their behavior was permitted. 3 Before 1982, qualified immunity provided a defense if the official's good faith belief was "reasonable." The defense had two components: (1) subjective, good faith motivation by the official and (2) a requirement that a reasonable person would have known that a constitutional right had been violated. 4 Early FWA cases confirm that courts treated the subjective evaluation of good faith under both defenses in the same fashion."
In 1982, the Supreme Court in Harlow v Fitzgerald changed the test for qualified immunity to a purely objective standard. Post-broad language without detail to instruct courts." The statute states that "[e]very person who, under color of any statute, . . . subjects ... any citizen ... to the deprivation of any rights ... shall be liable to the party injured.;", In Bivens, the Supreme Court allowed the same type of suit under the Fourth Amendment against federal officials to remedy constitutional torts." Courts adjudicate Section 1983 and Bivens actions on the same basis; the only differences between the two are that Section 1983 is statutory and applies to state officials, while Bivens is a federal common law cause of action that applies to federal officers."
As a remedial regime, Bivens and Section 1983 permit victims to recover damages, although neither provides any guidance on how to value such damages. Jury instructions in these cases instead follow general common law standards for compensatory damages. 25 The Supreme Court has denied damages for the value of the underlying constitutional violation, so plaintiffs must show an actual injury to recover damages.
6
Both Bivens and Section 1983 also help to deter future constitutional and statutory violations." However, there is a tension between the desire to achieve a level of deterrence without paralyzing government operations and the goal of allowing recovery by an individual. The individual remedy tool, if unchecked, could result in a flood of frivolous lawsuits and lead to government paralysis.* Section 1983 contains no statutory defenses to mitigate its breadth. But, in part because of these concerns, the Supreme Court has read Section 1983 "in 21 See 42 USC § 1983 . 22 
Id.
23 Bivens, 403 US at 390-92 (rejecting the argument that Fourth Amendment violations by federal agents do not give rise to a federal cause of action). The court allowed Bivens, who had alleged that federal agents searched his home and arrested him without probable cause, to sue for damages based on the alleged Fourth Amendment violation. Id.
24
See, for example, Wilson v Layne, 526 US 603,609 (1999) (stating that both Section 1983 and Bivens allow plaintiffs to seek money damages against government officials). 25 See Memphis Community School District v Stachura, 477 US 299,306-08 (1986) (finding that damages in Section 1983 and Bivens actions are solely compensatory damages analogous to those available to remedy common law torts).
26
Id at 308 (stating "the abstract value of a constitutional right may not form the basis for § 1983 damages").
27
See id at 307 (finding that " [d] eterrence is also an important part of [the Section 1983 regime]"). Consider Bivens, 403 US at 407-08 (Harlan concurring) (stating that deterrence is not the sole reason to permit claims for damages, thus implicitly recognizing deterrence as a reason for awarding damages). 28 See Bivens, 403 US at 430 (Blackmun dissenting) (criticizing the majority's decision, claiming it "opens the door for another avalanche of new federal cases"). See also Crawford-El v Britton, 523 US 574,601 (1998) (Kennedy concurring) ("[Sluits under 42 U.S.C. § 1983 can illustrate our legal order at ... its worst.... [M] any of these suits invoke our basic charter in support of claims which fall somewhere between the frivolous and the farcical and so foster disrespect for our laws.").
harmony with general principles of tort immunities and defenses rather than in derogation of them." ' 29 Thus, courts generally allow officials facing such suits to employ the defense of qualified immunity.
Qualified immunity is a long-established common law defense. The purpose of the defense is to allow officials to conduct their duties without "undue interference ... and [shield them] from potentially disabling threats of liability." ' Qualified immunity reflects a balance between competing values, protecting both individual rights and the need for government officials to exercise discretion in the course of performing their jobs. 3 The defense reflects the judgment that the public interest is best served by allowing for the quick resolution of Section 1983 and Bivens suits, sparing the need for government officials to waste time and money defending themselves against frivolous claims. 32 Qualified immunity has thus become a fundamental protection for government officials. Courts adjudicate qualified immunity under Section 1983 and Bivens identically." Until 1982, in adjudicating qualified immunity, courts focused on the good faith belief of the government official alleged to have violated the plaintiff's rights, as well as on the objective reasonableness of the official's actions. In Harlow, the Supreme Court confronted the power of Section 1983 suits, which operate at a "cost not only to the defendant officials, but to society as a whole. These social costs include the expense of litigation, the diversion of official energy from pressing public issues, and the deterrence of able citizens from acceptance of public office."'" The Court recognized that qualified immunity was designed to reduce these costs by resolving insubstantial suits at the earliest possible stages of litigation. " The subjective good faith element of the qualified immunity defense prevented the early resolution of cases and thus was not adequately protecting officials who acted reasonably. ' The Court therefore abandoned this element and instead switched to an entirely objective inquiry. 37 The FWA '° gives effect to three principal legislative objectives: it disallows unauthorized wiretapping (Section 2511), prescribes procedures for obtaining authorization to wiretap (Section 2516), and authorizes civil suits to enforce its prohibitions (Section 2520). The detail in the statute supports one of Congress's purposes in enacting the FWA--"to define on a uniform basis the circumstances and conditions under which the interception of wire and oral communications may be authorized." 4 ' The legislative history confirms that Congress intended to pass "an essentially comprehensive ban on the interception of oral communications" with detailed procedures. 42 little room remains for courts to improve on that program with federal common law.4
The FWA prohibits any person from intentionally intercepting, endeavoring to intercept, disclosing, or endeavoring to disclose intercepted contents from any wire, oral, or electronic communication, or using any such contents knowing they were intercepted. 7 The FWA also prohibits shipping interception devices in interstate commerce, advertising interception devices, and even manufacturing interception devices in certain circumstances.
The FWA also provides detailed procedures for obtaining authorization to wiretap. 1 This section also contains a lengthy and detailed list of federal crimes for which wiretaps may be obtained.: The statute imposes analogous procedures on states." The mandatory authorization procedures and list of crimes for which wiretapping may be authorized further indicate Congress's purpose to prohibit a broad range of wiretapping and to limit authorizations to serious law enforcement needs.
Section 2520 authorizes civil suits against any person who contravenes the prohibitions in the statute. 52 Plaintiffs may sue for equitable relief, damages, punitive damages, and attorneys' fees." Furthermore, for most violations, Section 2520 specifies that damages are (1) the sum of actual damages and any profits made by the violator as a result, (2) one hundred dollars per day of violation, or (3) ten thousand dollars, whichever is greatest. Section 2520 therefore provides a strong enforcement mechanism: legal and equitable remedies are available, with minimum damages of ten thousand dollars plus attorneys' fees. 46 See City of Milwaukee v Illinois, 451 US 304,319 n 14 (1980) (stating that "federal courts create federal common law only as a necessary expedient when problems requiring federal answers are not addressed by federal statutory law, [and] the comprehensive character of a federal statute is quite relevant to [whether to preempt federal common law]"). 47 18 USC § 2511. While the presumption is that unauthorized interceptions are disallowed, Congress recognized that it had outlawed with a broad brush, and painted narrow exceptions to permit certain necessary types of activities, such as operating switchboards and providing technical assistance to law enforcement officers. Id § 2516 . Section 2516 specifies that the Attorney General (or a designee) must approve an application by a federal law enforcement agency to a federal judge for such authorization. 50 Id (including, inter alia, crimes such as espionage, sabotage, piracy, bribery, racketeering, gambling, and money laundering). 51 Id § 2516(2). 52 Id § 2520. 53 Id § 2520(b) . 54 Id § 2520(c)(2). Note that 18 USC § 2520(c)(1) limits damages when the violation involves the interception and private viewing of unscrambled or unencrypted satellite or radio transmissions.
However, Congress also feared that an official who made an honest mistake could face personal liability under the statute. Thus, the FWA provides a "good faith" defense to any suit for damages:
A good faith reliance on-(1) a court warrant or order, a grand jury subpoena, a legislative authorization, or a statutory authorization; (2) a request of an investigative or law enforcement officer under section 2518(7) of this title; or (3) a good faith determination that section 2511(3) of this title permitted the conduct complained of; is a complete defense against any civil or criminal action brought under this chapter or any other law. 55 In order to demonstrate good faith, a defendant must show that he subjectively believed that the wiretap was authorized by a warrant or other means."
The good faith defense was included in the original version of the statute. 7 From the structure of the statute it is clear that Congress included the defense to guard legitimate law enforcement activities and to protect officials against liability when acting in good faith. 8 While the good faith defense has been amended several times to clarify the types of authorizations that trigger the availability of the defense, its basic character has never changed. 9 The good faith defense is the only defense ever included in the statute. The FWA statute is silent as to the availability of other defenses, including qualified immunity.
C. Procedural Ramifications
The FWA's good faith defense requires inquiry into the "good faith" of an individual's reliance on a statute or other authorization. 55 Id § 2520(d 
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Omnibus Crime Control Act § 801, 82 Stat at 211. Since Congress's purpose was to protect privacy and deter abuses but to allow officials to use wiretaps when authorized, in particular for fighting organized crime, the defense provides cover to law enforcement officers acting in good faith. . Thus all three versions of the defense provide for "good faith" reliance on a specified authorization to constitute a complete defense to a civil suit brought under the FWA.
Post-Harlow qualified immunity only requires an objective inquiry into whether the right violated was "clearly established" and whether a "reasonable person" would have known this. ' The differences between the two standards have important procedural ramifications.
Post-Harlow qualified immunity allows courts to resolve the immunity question at the earliest stage of litigation. The early resolution of the immunity question benefits both the individual defendant and the general public, as it allows officials to return to their public duties and eases the possibility of overdeterrence. 61 If qualified immunity is granted at the early stages of litigation, the suit is dismissed, normally without any discovery. As it is critical to resolve qualified immunity at the onset of a case, the Supreme Court has authorized interlocutory appeals from a denial of the immunity defense.6' Thus, qualified immunity can spare officials the burden and expense of full discovery and trial, as the Court in Harlow recognized. 6 As courts adjudicate the FWA good faith defense on a subjective basis, the defense normally requires additional factfinding and discovery. 4 The inquiry focuses on the individual motivation of the particular defendant. Whether a defendant acted in good faith, a question of credibility and fact, is normally a question that cannot be resolved at the summary judgment stage, but only by the factfinder after trial. 6 5 A defendant who can assert only the good faith defense bears a higher litigation burden, including discovery. The denial of a good faith defense, in contrast with qualified immunity, may not be the subject of an interlocutory appeal. 6 69 The Supreme Court sometimes has found that if congressional action on an issue is "comprehensive" and "occupies the field" there is no room for the prior common law principle." This type of statutory preemption is sometimes called "field preemption." 7 This standard recognizes that if a statute contains specific rules, applying the prior common law principles could result in rewriting those rules. Thus the common law standard is precluded."
This preclusion standard recognizes that the creation of federal common law is extraordinary." When Congress addresses an area previously governed by federal common law, the need for lawmaking by federal courts disappears.
Other Supreme Court decisions find preclusion only if the statute specifically addresses the question addressed by the common law. 5 This type of statutory preemption is known as "obstacle preemption."" If Congress "speaks directly" to the question addressed by the com- 68 See City of Milwaukee v Illinois, 451 US 304, 314 (1981) (stating "when Congress addresses a question previously governed by a decision rested on federal common law the need for such an unusual exercise of lawmaking by federal courts disappears").
69 Preemption of federal common law by federal statute is generally considered under the rubric of federal preemption of state law, but without the federalism concerns. See, for example, Resolution Trust Corp v Miramon, 22 F3d 1357, 1360 (5th Cir 1994) (stating that arguments raised in support of or against preemption are identical regardless of whether federal or state law is at stake).
70
City of Milwaukee, 451 US at 317-18 (finding that the federal Water Pollution Control Act was comprehensive and preempted federal common law claims). 71 See, for example, Caleb Nelson, Preemption, 86 Va L Rev 225, 227 (2000) (stating that field preemption embodies a finding that a federal regulatory scheme is so comprehensive that no room exists for alternative lawmaking authority).
72
See, for example, Barnes v Andover Co, 900 F2d 630,637-39 (3d Cir 1990) (finding Congress has not completely preempted federal maritime common law).
73 City of Milwaukee, 451 US at 314 (stating that "[federal common law is a necessary expedient").
74
See Mobil Oil Corp v Higginbotham, 436 US 618, 625 (1978) (refusing common law damages for loss of society in light of Congress's enactment of the Death on the High Seas Act: "The Act does not address every issue of wrongful-death law ... but when it does speak directly to a question, the courts are not free to 'supplement' Congress' answer so thoroughly that the Act becomes meaningless"). 75 See, for example, United States v Texas, 507 US 529,534 (1993) (stating that "[in order to abrogate a common-law principle, the statute must 'speak directly' to the question addressed by the common law"). mon law, and with contrary purpose, the statute precludes the common law principle.? This standard reflects the understanding that wellestablished common law principles should be retained unless contrary to the purpose ofthe statute. 78 Obstacle preemption analysis is complicated by its reliance on congressional intent." But assuming that a court can ascertain congressional intent and determine that the federal common law conflicts with that purpose, obstacle preemption allows a court to make the law clearer and more consistent."
When considering whether a statute precludes the application of qualified immunity, courts have sometimes implied an even higher standard. Because some immunities were "so well established" at the time the statute was enacted, statutes will generally not be presumed to preclude them." Unless Congress clearly indicates the intention to preclude qualified immunity, the defense normally remains available to official defendants." This type of preemption is normally called express preemption.?' Generally, Congress must expressly disallow qualified immunity in order for courts to find preclusion; "occupying the field" is normally insufficient.' The heightened standard in qualified immunity cases reflects an assumption by courts that Congress's intent is best understood as allowing qualified immunity to remain available. Thus, courts normally allow qualified immunity unless expressly preempted.?
In determining if a federal common law provision survives a federal statute, whether the court applies a field, obstacle, or express preemption standard, Congress's purpose remains the guiding principle. The court's "role is to interpret the intent of Congress in enacting the 77 
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See Buckley, 509 US at 268 (stating the presumption that Congress would have specifically provided for the abrogation of traditional immunities had it wished to do that).
[statute], not to make a freewheeling policy choice.". If a court finds that a statute precludes a federal common law principle, it does so based on the understanding that Congress desires this outcome. The intent of Congress remains paramount, even when ,deciding if qualified immunity is available under a statute.
II. FEDERAL WIRETAP ACT CASES AND STATUTORY PRECLUSION
This Part examines the approach of three different courts in recent cases addressing qualified immunity as a defense to the FWA. The cases employ different reasoning and come to different conclusions. All three examine, at least in passing, the question of whether the FWA's statutory good faith defense precludes qualified immunity. None of the three dispositively resolves the statutory preclusion question.
A. Three Recent FWA Cases
In Tapley v Collins,7 the Eleventh Circuit concluded that defendants may utilize qualified immunity as a defense to FWA claims." The court allowed the defendant to assert qualified immunity because Congress did not expressly proscribe its use in the FWA." Tapley employed express preemption analysis, and found that qualified immunity remained available. 9 "
The Tapley court reached its conclusion by weighing several precedents. The court began with the premise that qualified immunity should apply broadly. 92 Next, Tapley considered other cases that address the question of qualified immunity under specific statutes. Gonzalez v Lee County Housing Authority 93 examined qualified immunity as a defense under the Fair Housing Act." Gonzalez included a comprehensive review of statutes under which courts concluded that qualified immunity remained available. 9 Relying on the broad appli- Id at 1216 (involving chief of police who intercepted cordless telephone conversations and relayed the contents to other city employees). 90 Id at 1215-16.
91 Id.
92
See Buckley v Fitzsimmons, 509 US 259, 268 (1993) (holding that qualified immunity is "so well established" that Congress must specifically abrogate it to result in preclusion); Malley v Briggs, 475 US 335, 340 (1986) (noting that for "executive officers in general ... qualified immunity represents the norm").
93 161 F3d 1290 (11th Cir 1998). 94 Id at 1292.
95
Id at 1300 n 34 (including inter alia the Rehabilitation Act of 1973, the Racketeer Influenced and Corrupt Organizations Act, and the Sherman Antitrust Act).
cation of qualified immunity, statutory analysis from other cases, and the procedural differences between the defenses, the court held that the FWA did not preclude qualified immunity. ' The Sixth Circuit took a different approach to qualified immunity under the FWA in Blake v Wright," but also concluded that qualified immunity was not precluded. ' The court held that because qualified immunity was well-established at the time Congress enacted the FWA and nothing in the statute expressly precluded its application, the defense was available.9 Blake thus uses the express preemption standard to find that qualified immunity remains available.n
The court weighed the good faith defense against qualified immunity. Because the good faith defense applies to any defendant, but with a lesser degree of protection, and qualified immunity applies only to government officials, the court concluded that public officials "receive additional protection in responding to constitutional and statutory claims."'' Blake equates qualified immunity with absolute immunity and reasons that a judge or a prosecutor should not be stripped of absolute immunity simply because the claim related to a statute that provided an affirmative defense: "[O]fficials performing governmental functions should not lose their qualified immunity because of an affirmative defense which might or might not protect them but would, in all events, require they be subject to extended litigation and deprive them of the benefits of qualified immunity.'' 2 The D.C. Circuit took a third approach in Berry v Funk.'°' Berry held that qualified immunity is not available in FWA claims because of statutory preclusion principles and older FWA precedents.'°4 According to the Berry court, qualified immunity typically applies in cases of constitutionally based claims (or constitutionally based statutory claims such as 42 USC § 1983 ognized qualified immunity as a defense to FWA claims."' Berry distinguishes those cases as involving a statutory exception under the FWA, since repealed, that preserved the President's constitutional power in the realm of national security."' Because the good faith defense originally required reliance on an "authorization" but the FWA allowed national security wiretaps without authorization, these courts allowed qualified immunity to be raised when this statutory exemption also was raised in order to fill the gap left by the "authorization" requirement in the good faith defense. ' According to Berry, the national security area under the FWA was analogous to Section 1983 and Bivens, because it contained gaps requiring judicial interpretation to fill." But Berry found that where the cause of action arises from ac- immunity in the FWA context: One line holds that because the statute does not specifically mention qualified immunity, it is available, while the other finds that because the statute includes a narrower defense, it is precluded." 7 Upon closer examination, none of the three cases discussed fully addresses the issue or the counterarguments to each holding. Neither Tapley nor Blake addresses the similarities of the defenses, and Berry does not consider the differences.
As discussed above, Tapley concludes that qualified immunity is not precluded based on the doctrine's broad application, express preemption analysis, and the court's survey of other statutes." 8 
port its conclusion that qualified immunity should apply broadly." 9 While both of these cases recognize the broad constitutional reach of immunity, neither involves the more complicated question of whether immunity is available under a statute that provides alternative affirmative defenses."" These cases only demonstrate the uncontroversial position that qualified immunity is generally available.
Gonzalez is more critical to Tapley's analysis, with its citation of eleven decisions involving qualified immunity under individual statutes.'"' Gonzalez discussed qualified immunity as a defense to claims under the Fair Housing Act ("FHA"), which includes a good faith defense.'" Gonzalez concluded that the FHA did not preclude qualified immunity.' 3 Gonzalez found no indication in the FHA or its legislative history that Congress intended to preclude qualified immunity. N D 111 1998) . Because the FWA sets forth "in great detail" the steps that an official must go through to intercept a communication, the immunity would "rarely, if ever, be available" to officers because they would have difficulty asserting a "reason- 120 In Buckley, a prosecutor asserted absolute immunity to a Section 1983 action relating to a criminal prosecution. 509 US at 261-62. In Malley, police officers asserted absolute and qualified immunity to defend alleged violations of Section 1983 by applying for a warrant with bad evidence. 475 US at 337-39. 121 See text accompanying notes 94-96. 122 The Fair Housing Act states in relevant part, "A person shall not be held personally liable for monetary damages for a violation of this title if such person reasonably relied, in good faith, on the application of the exemption under this subsection relating to housing for older persons." 42 USC § 3607(b)(5)(A) ( & Supp 1998 .
123 Gonzalez, 161 F3d at 1299. 124 Id.
However, the FHA good faith defense is inapposite to the FWA; the FHA regulates housing discrimination broadly, and the good faith defense applies narrowly to an exemption from certain provisions when considering housing for older persons. 2' The claim in Gonzalez, under Section 3617 (prohibiting interference with or threatening anyone enjoying rights or encouraging others to assert rights protected by the FHA), could not involve that good faith defense. 2 Gonzalez's analysis of qualified immunity does not reference the good faith defense, and the court concluded that qualified immunity is available under the FHA without discussing the possibility of preclusion."' Gonzalez does not involve a broad statutory affirmative defense that was available against the claims asserted in the particular case. Finally, Gonzalez's review of other cases and statutes, including, inter alia, the Rehabilitation Act of 1973, the Food Stamp Act of 1977, and the Racketeer Influenced and Corrupt Organizations Act, does not include any claims brought under a statute that provides a good faith (or similar) defense! Neither Gonzalez nor its eleven precedents provide the close parallel to the FWA that Tapley asserts.
Tapley also fails to address the preclusion argument on its face. While the Tapley court is correct that qualified immunity generally applies broadly, the court does not acknowledge that a broad, statutorily provided affirmative defense, available to defendants in the particular case, complicates preclusion analysis. Tapley's analysis begins and ends with the conclusion that the defenses are not the same."' Tapley applied the express preemption standard without considering whether obstacle or field preemption could have been appropriate. 3 Tapley does not consider the possibility that Congress's goals in the FWA may be relevant to the preclusion analysis under these circumstances, namely when a statute includes a broad affirmative defense. As Buckley stated, the court's role is to "interpret the intent of Con- clusion without considering the Supreme Court's expansive language establishing a presumption in favor of retaining qualified immunity. ' Thus, none of the cases in this trio persuasively resolves the statutory preclusion question. Each of the three courts considers principally the arguments that favor its conclusion. Putting the three analyses together reveals that the availability of qualified immunity as a defense to FWA claims presents a complex question of statutory analysis and preclusion. It is clear, as Blake and Tapley state, that qualified immunity applies broadly. Using the generous field preemption standard, as in Berry, requires the conclusion that qualified immunity is precluded. In conducting their preemption analyses, none of the FWA trio considers which preemption standard best reflects congressional intent under the statute. None of the FWA trio considers the relevance of the obstacle preemption standard, that is, whether qualified immunity is consistent with the purpose of the FWA.
III. ANALYZING SIMILARITIES AND DIFFERENCES: FWA CASES, GOOD FAITH PROVISIONS IN OTHER STATUTES, AND COMMENTARY
To resolve the question of whether qualified immunity is precluded in FWA claims, this Part examines historical cases and good faith provisions in other statutes. None of the three recent cases provides a comprehensive historical overview of the two defenses. The preclusion question is more complicated than any of these cases acknowledge. The approaches taken in older cases and under parallel statutes suggest employing obstacle preemption analysis in the FWA context.
A. Pre-1982 Cases Comparing Qualified Immunity and the Good Faith Defense
When Congress passed the FWA in 1968, courts adjudicated both the statutory defense and qualified immunity on a subjective, good faith basis. The only substantive difference between the defenses, until 1982, was the express requirement in the FWA statutory defense that defendants rely on a "court order or legislative authorization.'.' Courts interpreting both defenses under the FWA fell into two groups. One group, examining cases in which the defendant relied on a court order, found that the defenses were equivalent. The second group, examining cases in which the defendant did not rely on a court order or legislative authorization, found that in general, the good faith defense was narrower than qualified immunity, and except for a narrow statu- tory exemption involving national security, defendants could not rely on qualified immunity. This analysis, finding qualified immunity unavailable unless identical in result to the statutory defense, is consistent with employing obstacle preemption analysis to determine if qualified immunity remains available.
The first group of cases includes Kilgore v Mitchell, ' in which the plaintiffs alleged wiretapping violations and sought damages under both the FWA and the Fourth Amendment." The court found that the defendants satisfied the statutory defense to the FWA claim based on their reliance on a letter from the Attorney General aputhorizing the tap.' " With respect to the Fourth Amendment claim, the court held that "[i]f the requisites of the statutory good faith defense are met, then the standard for qualified immunity as a defense to Fourth Amendment violations is also satisfied."' Under the facts of Kilgore, with reliance on a court order or legislative authorization, the court concluded that both the statutory good faith defense and qualified immunity were met; good faith reliance on an authorization by definition met the acting in reasonable good faith belief standard for qualified immunity. "2 In evaluating a qualified immunity defense under a national security wiretap, another court equated the defenses, noting that "[a]s to the immunity issue at the heart of this case, the immunity available to the Attorney General under § 2520 of Title III is in any case identical to the common law good faith defense applicable to appellants' Fourth Amendment claim.'. 3 In Jacobson v Rose," the Ninth Circuit equated the defenses when considering the case of defendants who had relied on a court order."' The court examined the legislative history and found that while " § 2520 does not define 'good faith,' the Senate Report on the unamended version of § 2520 suggests an analogy to the good faith defense allowed in § 1983 cases."'6 Thus, the court equated the two defenses, and concluded that the defendants could satisfy the defense only by demonstrating a reasonable good faith belief that their actions were legal,'" the same standard that applied to qualified immunity. However, the court found the defenses equivalently satisfied under facts in which the defendants met the statutory requirement of reliance on a court order."8
The second group of cases, finding differences between the good faith defense and qualified immunity when the defendant did not satisfy the authorization requirement, includes Zweibon. In Zweibon, the court noted that the literal language of the statute required good faith reliance on a court order or legislative authorization. ' However, because the case involved executive surveillance, which did not necessarily require a warrant according to Section 2511(3) of the 1970 version of the FWA, ' -" the language of the defense could not be read literally:
[W]e do not perceive the relevant standard of good faith in this case to be that literally specified in Section 2520; rather, we find that a good faith defense to liability, whether under the Bivens rationale or the statutory theory, will be established if appellees can demonstrate (1) that they had a subjective good faith belief that it was constitutional to install warrantless wiretaps under the circumstances of this case; and (2) that this belief was itself reasonable."' Thus in the narrow area of national security executive action, instead of allowing defendants to assert qualified immunity, the court read the good faith defense as equivalent to qualified immunity. Zweibon conformed the statutory defense to qualified immunity because of its concern that the defendants would be left without any affirmative defense."' Zweibon does not permit the defendants to assert common law qualified immunity as a defense to the FWA Statute!' The holding of Zweibon was limited to the circumstances of the case, involving executive action and national security.' Zweibon's holding, that qualified immunity and the good faith defense are equivalent under national security wiretap cases, was followed by other courts." Thus, courts recognized that the statutorily provided good faith defense, as written, could not apply to situations where officials did not rely on some kind of authorization. Zweibon read congressional intent in the FWA to allow defendants an affirmative defense based on qualified immunity because of the complicated national security exemption. Zweibon implicitly employs obstacle preemption analysis-it allows the defense because, in the national security arena, permitting defendants to use qualified immunity comports with the purpose of the statute. Zweibon's conclusion, that qualified immunity was available only under the subsequently repealed national security provision, does not imply that qualified immunity would be available under the FWA today."'
In Campiti v Walonis,' the First Circuit did not permit use of the good faith defense to coexist with qualified immunity under the FWA. The court rejected the defendants' attempt to claim the good faith defense under Section 2520 "by grafting onto this section of the statute the good faith immunity defense afforded police officers in 42 USC § 1983 civil rights actions. ' ' 59 The defendants argued that the FWA defense was equivalent to common law qualified immunity, using the legislative history of the statute as support.' 0 The court rejected that claim because the plain language of the FWA defense required reliance on statutory (or court) authorization to satisfy the defense.' 6 
'
Campiti found that defendants cannot claim a broader defense than that provided in the statute. ' In Kilgore and Jacobson, courts found the good faith defense and pre-Harlow qualified immunity equivalent when a defendant relied on an authorization satisfying the express terms of the statutory defense. Zweibon allowed the good faith defense to be broadened to the extent of qualified immunity in order to cover national security wiretaps. Campiti did not allow the good faith defense to be so broadened in the case of normal taps. With the exception of the narrow, national security exception, qualified immunity did not apply under the statute. "[a] good faith reliance on a court order would constitute a complete defense to an action for damages").
161 611 F2d at 394. 162 Id at 394-95. Thus, Campiti disallowed qualified immunity based on implicit obstacle preemption analysis-permitting the use of qualified immunity contravened the purpose of the statute under the facts of the case. looked to the statute and congressional intent to shape the boundaries of the good faith defense. These cases implicitly employ obstacle preemption analysis, allowing qualified immunity only when doing so does not contravene the purpose of the statute. None of these cases suggests that qualified immunity should be available, as a matter of course, to wiretap defendants. After Harlow, with objective qualified immunity, the differences between the two defenses are amplified. The early FWA cases suggest that courts before 1982 did not allow qualified immunity as a FWA defense without independent justification, namely, that qualified immunity overlapped with the statutory defense (but Harlow removes the area of overlap) or that qualified immunity was allowed under the national security exception (but Congress repealed this provision). Since neither justification Ihas survived, early FWA cases support the conclusion that qualified immunity should not be available under the FWA today.
B. Good Faith Provisions in Other Statutes
As discussed in Part I, the FWA does not expressly preclude qualified immunity, but it is a detailed statute with the principal purpose of limiting wiretaps. The FWA includes the good faith defense in order to exempt from liability a reasonably mistaken official relying on a court order. Examining the good faith defense under other statutes could clarify the FWA's provision and Congress's purpose in including it. Congress has included good faith defenses in various statutes.'o However, most of these statutes and defenses do not interact with areas of federal common law as does the FWA. Congress has included good faith defenses similar to the FWA's in two statutes that provide more direct parallels. The language of these statutes, plus court interpretations of these provisions, could provide additional clarification of the FWA's statutory defense.
The Electronic Communications Privacy Act of 1986 ("ECPA"), 6 ' in addition to amending the FWA, provides its own cause of action against electronic communications services companies that violate the ECPA's prohibitions. 1 6 5 The ECPA provides the identical good faith defense contained in the FWA.w As the provisions are worded identi- 163 See, for example, 21 USC § 1905(c)(2) (Supp 1999) (allowing defense to the violation of the statute or regulations designed to facilitate the investigation of international narcotics trafficking for actions taken in good faith to carry out such investigations); 8 USC § 1324a(a)(3) ( & Supp 1996 (allowing defense to prohibition on employing unauthorized aliens if defendant has attempted to comply in good faith with the statute's procedures); 16 USC § 1540(a)(3) (1994) (allowing defense to prohibitions on harming endangered wildlife for actions taken in good faith belief that such actions were necessary to prevent bodily harm of an individual).
164 18 USC § 2701 et seq ( & Supp 1996 . 165 See 18 USC § 2707(e). 166 Compare id § 2707(e) (ECPA) with id § 2520(d) (FWA).
cally, courts' interpretation of the ECPA provision could provide guidance to courts interpreting the FWA. Few courts have interpreted the ECPA provision. Davis v Gracey... adjudicated the good faith defense of the ECPA based on an objective standard: "To be in good faith, the officers' reliance must have been objectively reasonable.""8 The court relied on Malley, which involved a Section 1983 claim and qualified immunity." ' Surely, using an objective standard to adjudicate a good faith statutory defense is incorrect. If Congress intended the ECPA defense to mirror qualified immunity, it could have simply parroted those terms in defining the defense. Good faith has a commonly accepted legal meaning, which indicates that a court should apply a subjective standard, not objective qualified immunity.' 7°T he Privacy Protection Act of 1980 ("PPA") 7 ' also provides a good faith defense: "It shall be a complete defense to a civil action [against a government officer or employee] that the officer or employee had a reasonable good faith belief in the lawfulness of his conduct. 172 This provision is not directly parallel because the PPA authorizes suits primarily against state or federal government entities; state employees may only be sued if the state has not waived its sovereign immunity. 7 3 One case that applied this provision concluded that the statute did not authorize suits against municipal employees, the defendants in the case."' Another case found that qualified immunity would only be available as a defense to suits against individuals, not government entities.' Thus, no courts have parsed the boundaries between the PPA's good faith defense and qualified immunity. Congress has not employed a statutory good faith defense in other contexts that inform Section 2520. Neither the ECPA nor the PPA resolves the tension between the good faith defense and qualified immunity. The older cases demonstrate that, outside the national security context, courts found the good faith defense and qualified immunity to be largely equivalent but nonetheless adjudicated them separately when qualified immunity appeared to offer a broader defense. Other statutes are not particularly helpful. These sources inform the statutory preclusion question, but do not provide an answer. One principal technique of statutory interpretation is to examine a provision in light of the purpose of the statute as a whole. Courts generally acknowledge that the purpose of the statute is a key tool in statutory interpretation. "6 Courts consider the purpose of a statute of paramount consideration in interpreting its provisions and scope. Interpreting a statute in accordance with its purpose reflects judicial deference to legislators: "Sound rules of statutory interpretation exist to discover and not to direct the Congressional will.".. Purpose may be used to broaden or narrow statutory language. ' The primacy of statutory purpose underlies obstacle preemption analysis.' 7 9 If a statute's purpose is clear, courts that employ obstacle preemption consistent with that purpose further Congress's goals and the success of the statute.'°1 The purpose of the FWA, as reflected by the plain language of the statute, is to discourage unauthorized wiretapping and disclosure of the content of a wiretap.' Allowing officials to assert qualified immunity contravenes the goal of the statute, to prohibit unauthorized wiretaps. The statute's comprehensive regulation of wiretapping confirms that the purpose of the statute is to deter government activity in this area. The FWA thus has a clear purpose that courts should not hesitate to further through the use of obstacle preemption.
Further, Congress enacted this purpose with detailed provisions. Congress detailed every aspect of the use and authorization of wire- taps, and authorized civil suits to enforce the prohibition.' 9 Thus, the statute should not be open to judicial augmentation. " Courts have consistently found a clear purpose in the FWA to limit the ability of government officials to use wiretapping to intrude on the privacy of the general public. " [T] he legislation therefore specifically put strict limits on wiretapping and on how it could be used.... In construing the statute, it should always be remembered that 'although Title III authorizes invasions of individual privacy under individual circumstances, the protection of privacy was an overriding congressional concern . '' ' .. Finally, the statute imposes elaborate safeguards to deter abuse and embodies congressional intent to curtail wiretapping.' 9 '
Allowing an objective qualified immunity defense under the FWA does not conform with the purpose of the statute, and thus qualified immunity should be preempted as an obstacle to the statute's purposes. Because of the procedural differences between the two defenses discussed in Part I.C, allowing a defendant to assert qualified immunity reduces the probability that the case will survive summary judgment or even a motion to dismiss. Thus, the deterrent effect of allowing civil suits for violations of the FWA protections could be compromised by allowing qualified immunity. Further, even if the defendant cannot utilize qualified immunity, he will be able to defeat the suit at trial if the factfinder determines that he acted in good faith reliance on a court order or other authorization. This means that the defendant will not be left without protection.
The legislative history of the FWA supports this interpretation. pose.
Samuel's approach is consistent with generally accepted notions of statutory interpretation."' Using the purpose of the statute as a factor to be considered when a court evaluates whether qualified immunity should be available as a defense against a cause of action has found further support in the context of the Americans with Disabilities Act ("ADA"). . Congress's purpose in passing the ADA was "to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities."", That purpose may be inconsistent with allowing qualified immunity. Further, the ADA is detailed; the original statute contained five subtitles and fifty-nine separate sections°" Thus, the need for augmentation through judicial interpretation is minimal.
Despite the statute's purpose and detail, several courts have nonetheless allowed qualified immunity as a defense to ADA claims." l Apparently most courts have not even considered the possible arguments for disallowing qualified immunity under the statute. The Seventh Circuit appears open to the question of whether qualified immunity is appropriate under the ADA, because of the detail in that law."' Future ADA decisions may conclude that qualified immunity is not an available defense. There are clear parallels among these statutes and the FWA that justify following Samuel and the Seventh Circuit's pondered approach in ADA litigation. The FWA, like the False Claims Act, contains a strong prohibition against the covered activity, inconsistent with allowing qualified immunity." 2 Further, the FWA, like the ADA, is a detailed statute." 3
C. The Policy Reasons for Objective Qualified Immunity Do Not
Apply in FWA Cases
The policy considerations underlying the Supreme Court's decision in Harlow, switching qualified immunity to the objective standard," ' are not present under the FWA. The focus of the FWA is restricted to a narrow class of cases," ' similar in scope to the FCA '6 By way of contrast, Section 1983 and Bivens are extremely broad, allowing civil suits against government officials who violate any constitutional right. 2 ' This breadth led the Supreme Court to make the policy choice of an objective standard for qualified immunity to avoid lengthy litigation on a host of patently frivolous constitutional claims.
Since the FWA does not have the same scope, qualified immunity need not apply for the same reasons.
Congress wrote Section 1983 with breadth and generality, such that courts have been required to fill in the details of how cases should be administered."' Because of the fear that a plethora of Section 1983 suits would result in government paralysis, courts have made qualified immunity easier to satisfy. The generosity of qualified immunity in the Section 1983 context is, in part, the result of the large quantity of suits that the statute generates." ' While the Court in Harlow sought to correct a perceived imbalance between the needs of plaintiffs and defendants, some scholars have criticized elimination of the good faith standard. The current qualified immunity regime may remove the check on government behavior that Section 1983 was designed to provide and the incentive for states to improve their behavior. "The more the Court cuts back on the feasibility of a victory by Section 1983 plaintiffs, the more it weakens or even eliminates these incentives." 2 Furthermore, in hoping to minimize costs, the Supreme Court may have generated unintended externalities, such as removing incentives to learn about and comply with the law." ' The narrow nature of the FWA and its detailed standards provide much less opportunity for abuse by potential plaintiffs. If a citizen desired to harass the government through frivolous suits, it is highly unlikely that he would use the FWA. Importantly, he would have had to be wiretapped. Suits under the FWA, a narrow and detailed statute, provide less opportunity for interference with legitimate government operations. Many of the policy reasons that have resulted in the expansion of qualified immunity simply do not apply to the FWA.
Because the purpose of the FWA statute is inconsistent with qualified immunity, courts should preempt it using obstacle preemption analysis. When a statute's purpose is contrary to a common law standard, there is no presumption that that standard should apply. 2 " The distinctions between the two statutes discussed above, namely the FWA's narrow focus, detail, and purpose to deter unauthorized wiretaps, suggest that qualified immunity in its current incarnation is inconsistent with the rationale of the FWA. Qualified immunity is intended to strike a balance between vindicating individual rights and the public interest in allowing officials to focus on their duties without the harassment of frivolous suits.m While Congress did not include any interpretive guidance as to why it included the good faith defense in the statute, its inclusion, combined with the comprehensive, uniform standards set out in the law, provides some structural inference. Since eral courts for the terms "2520" (the FWA provision authorizing damage suits) and "wiretap" found 514 cases from 1968 to 2001. Notwithstanding the data issues related to civil rights suits, the contrast between thousands of cases filed per year and 514 cases with decisions in thirty-four years is obvious. . 221 See, for example, Mandery, 17 Harv J L & Pub Pol at 513 (cited in note 39) (arguing that the motivating concern of the Supreme Court with respect to qualified immunity and high-level government officials has left lower-level government officers with no motivation "to ascertain or comply with the law governing their conduct"). 222 See United States v Texas, 507 US 529, 534 (1993) (noting that to abrogate a prior common law standard a contrary purpose is sufficient). 223 See Harlow, 457 US at 813-14 (finding that qualified immunity strikes a balance between competing interests).
the FWA includes its own defense, the statute as enacted reflects Congress's judgment about the proper balance between those competing interests in the wiretap context. Allowing qualified immunity under the FWA merely tips the scale in favor of FWA defendants.
Courts should not upset the internal equilibrium of the FWA. Unauthorized wiretapping is not a substantive area in which courts should be quick to tip the balance in favor of defendants. Uncertainty in the boundaries of allowable legal surveillance led to abuses under the FWA's original national security exception, which was repealed for that reason."' Officials should exercise this surveillance power with care. If defendants face a larger risk of undergoing discovery and trial, they are more likely to be careful in obtaining authorizations for wiretapping. Without qualified immunity, officials would have greater incentives to educate themselves about the law." ' Government surveillance of citizens is not an area in which officials should be stretching the boundaries of the law. Congress recognized this in the original FWA: "To safeguard the privacy of innocent persons, the interception of wire or oral communications ... should be allowed only when authorized by a court of competent jurisdiction and should remain under the control and supervision of the authorizing court. '' .. In accordance with congressional purpose, courts should not read the liberal defense of qualified immunity into the FWA.
Furthermore, disallowing qualified immunity under the FWA does not leave government officials without protection. The statute provides the good faith defense, which officials would be free to assert even absent qualified immunity. As discussed above, they would likely be forced to undergo more rigorous discovery and possibly trial in the absence of a qualified immunity defense. However, if a defendant satisfied the good faith defense under Section 2520(d), there would be no liability. Therefore the police chief in Blake who recorded the conversations of his employees would not be able to win summary judgment, but, if the court found he acted in good faith reliance on statutory (or other) authorization, he would not face liability. Tapley who intercepted a cordless phone conversation and shared his tape with other city employees could also assert the good faith defense.2 The defendants in Berry could also have asserted the good faith defense, but apparently chose not to do so. 2 29 Thus, these defendants would not automatically lose their cases absent qualified immunity.
CONCLUSION
The FWA good faith defense and common law qualified immunity utilized the same standard until 1982. Harlow then changed only qualified immunity to an objective standard. If courts allow qualified immunity under the FWA, defendants will be far more likely to secure dismissal of suits before discovery or trial, which could reduce the deterrent effect of allowing civil suits under the FWA. Allowance of qualified immunity under the FWA also is inconsistent with the statute's purpose of limiting the government's ability to wiretap. Courts should employ obstacle preemption analysis to trump qualified immunity under the FWA.
Disallowing qualified immunity does not leave defendants without any protections if they attempted to comply with the statute. If courts restrict qualified immunity under the FWA, defendants may still assert the statutory good faith defense. Defendants would then face more incentives to comply with the law. Government surveillance of citizens is not an area in which officials should push the boundaries of the law. 
